MEMORANDUM

TO: Civil Rules Committee
FROM: Judge Robert J. Frick, Chair, Colorado Municipal Court Rules Subcommittee
RE: Proposed Changes to the Colorado Municipal Court Rules
Date: November 18, 2019
l. INTRODUCTION

The Colorado Municipal Court Rules Subcommittee (“Colorado Municipal Court Rules
Subcommittee” or “Subcommittee”) respectfully submits the following proposed changes to
the Colorado Municipal Court Rules for consideration by the Civil Rules Committee (“Civil Rules

Committee” or “Committee”) for recommendation of adoption to the Colorado Supreme Court.

This submission is to supplement the “Memorandum RE: Proposed Changes to the
Colorado Municipal Court Rules,” dated May 29, 2019 (date corrected from May 29, 2018)
(“Memorandum 5-29-19”)! previously submitted to the Committee. Memorandum 5-29-19 is

incorporated herein by reference.

The Subcommittee appeared before the Committee on June 28, 2019 and introduced
proposed changes to certain Colorado Municipal Court rules.? There was discussion and

feedback with the proposed changes. The Subcommittee has continued to engage with

1See https://www.coloradomunicipalcourts.org/rulemaking/
2 See https://www.coloradomunicipalcourts.org/rulemaking/
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stakeholders and make proposed revisions. Two additional stakeholder meetings have been
held since the June 28" Committee meeting and more are anticipated (notably, regarding
Group 2 proposed rule changes). The Subcommittee held Stakeholder meetings on August 30,

2019 and November 14, 2019 with opportunities for further submission and comment.3

The subject matter of the November 22, 2019 presentation to the Committee will focus

on the following amended (Group 1) rules and the proposed changes:

Group 1 —Rules 204, 210, 223, 241, and 254

The Subcommittee respectfully submits this Memorandum and incorporates all changes
herein. Future presentations to Committee regarding further proposed rule changes are

anticipated.

3 See https://www.coloradomunicipalcourts.org/rulemaking/
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Il. Group 1 — Proposed Revisions to Rules 204, 210, 223, 241, and 254

A. Rule 204

The Subcommittee proposes several changes to Rule 204. See Exhibit 1.

The first proposal is to increase the minimum time prior to the time that defendant is
required to appear from 7 days to 14 days. In practice, most of the Colorado Municipal Courts
set out arraignment dates anywhere from three to 14 weeks after the alleged incident or
contact by law enforcement has occurred. This additional 7-day period, in part, allows for

additional administrative processing by law enforcement and courts.

The second proposal is to define how alternate service may be accomplished, as Rule
204 was previously silent. Service by mail shall be complete upon the return of the receipt
signed by the defendant or signed on behalf of the defendant by one authorized by law to do so
(e.g. a parent accepting service on behalf of a minor, etc.). Personal service shall be made by a
peace officer, non-sworn personnel of a law enforcement agency, a municipal employee who
duties include enforcing health and safety municipal code and charter provisions, or any
disinterested party over the age of eighteen years. This proposal does include additional
language that was not included in the Memorandum 5-29-19 proposed changes as a result of

the November 14t stakeholder meeting.

The language of service by any ‘disinterested party over the age of eighteen years’ was
to include, although not limited to, the non-sworn personnel of a law enforcement agency or
those employees of a municipality whose duties include enforcing the health and safety

municipal code and charter provisions (e.g. code enforcement inspector, animal control officer,



park ranger, etc.). It is also foreseeable that some jurisdictions with limited resources may
utilize a process server or process service company in the service of the summons and

complaint. The proposed language changes now specifically reflects these additions.

B. Rule 210

The Subcommittee proposes changes to Rule 210 to reflect the court’s duty to inform on

first appearance in court and on pleas of guilty pursuant to § 16-7-207, C.R.S. See Exhibit 2.

The court’s duty to inform on first appearance in court and on pleas of guilty pursuant
to § 16-7-207, C.R.S., is now applicable to the Colorado Municipal Courts as of July 1, 2018 for
prosecutions of municipal charter and ordinance violations.* The application of the enhanced
advisement requirements of § 16-7-207, C.R.S., does not apply to traffic infractions.> As such,
there are now slight inconsistencies and differences in language between Rule 210 and § 16-7-
207, C.R.S. Further, a defendant’s right to trial by jury or by the court is defined in Rule 223 and

does not need to be duplicated in Rule 210.

The right to ‘have process issued by the court’ as detailed in the current Rule 210(4)(IV)
is proposed to be removed as it is not contained in § 16-7-207, C.R.S., nor the analogous
provisions of Crim.P. 10. Service of a subpoena is defined in § 13-9-115, C.R.S. and other

applicable case law and statutes.

4See H.B. 16-1309 and 17-1083. ((Note: The effective date of H.B. 16-1309 changed from May 1, 2017 to July 1,
2018, by H.B. 17-1316. See L. 2017, p. 607)).
5See H.B. 17-1083.



At the June 28 presentation before the Committee, one committee member suggested
to add language to Rule 210(4)(Vi) to include “The right to...” before the language “.. to a trial

by jury...” and is now incorporated in the proposed rule change.

C. Rule 223

The Subcommittee proposes three changes to Rule 223. See Exhibit 3.

Under the Colorado Municipal Court Rules, “Trials shall be to the Court” unless the
defendant is entitled to a jury trial.® The United States and Colorado Constitutions grant
defendants in criminal trials the right to trial by jury. The states are required to afford jury trials
for serious offenses’. The right to a jury trial is a fundamental right.® Both § 13-10-101, C.R.S.
and C.M.C.R. 223 recognize the right to a jury trial in municipal court prosecutions. Exceptions
have been made for minor traffic violations, which have been decriminalized and no jail sentence
may be imposed.® Some municipalities have by ordinance provided for no jury trials for violations

allegedly committed by minors, for which no jail term may be imposed.

The first proposal is to include additional language ‘or the offense carries the possible
penalty of imprisonment’. This language is proposed to further define when someone is eligible
for a jury trial and is the status of current law. The addition of this language does not create a

new right to a jury trial, but rather adds clarification. In addition, recent discussion before the

6 C.M.C.R. 223(a)

7 Duncan v. Louisiana, 391 U.S. 145, 88 S.Ct. 1444, 20 L.Ed.2d 491 (1968).
8 People v. Curtis, 681 P.2d 504 (Colo. 1984).

9See C.R.S. 42-4-1701 et seq.



Colorado legislature in HB 16-1309'%, 17-10831%, and 19-1225 has made a noticeable
distinction between what municipal ordinances may be ‘jail able’ versus ‘non-jail able’ for

purposes of advisement, counsel representation, and bail.

The second proposal is to modify Rule 223 to remove the language after ‘arraignment
or’ to delineate that the 21 day period for filing a jury demand and tendering the jury fee does
not begin until the after the ‘entry of plea’. This proposal provides further clarification and

consistency of practice amongst the Colorado Municipal Courts.

The third proposal is to add ‘unless good cause is shown’ to allow a court discretion in
the determination on whether or not a defendant has waived his right to a jury trial if he fails to
comply with the requirements of filing a written jury demand. The Subcommittee does not
propose to define what may constitute ‘good cause’. This will allow for a case by case
determination and more discretion by the court. This specific language proposal came from
Prof. Ann England of the University of Colorado School of Law — Criminal Defense Clinic and
“would allow for counsel to raise issues regarding choice of jury trial or court trial ... if there was

in fact good cause for a defendant’s failure to file a jury demand.” 3

Please note that the stakeholder comments from the (Denver) Office of the Municipal

Public Defender contends that the procedural requirements of the ‘written jury demand’, ‘jury

fee’, and ’21 day’ deadline should be removed and are unconstitutional.*

10'H.B. 16-1309 — Concerning a Defendant’s Right to Counsel.

11 H.B. 17-1083 — Court’s Duty to Inform on First Appearance — Traffic Infractions.

12 4,B. 19-1225 - Concerning Prohibiting the Use of Monetary Bond for Certain Level of Offenses

13 See Exhibit 11 - Stakeholder Comment — University of Colorado School of Law — Criminal Defense Clinic 1-2-2019.
14 See Exhibit 12 - Stakeholder Comment — (Denver) Office of the Municipal Public Defender — 1-15-2019.



The Subcommittee does not propose to remove the procedural requirements of a
‘written jury demand’, ‘jury fee’, or the ‘21 day’ deadline as detailed in Rule 223 at this time.
An overwhelming majority of Subcommittee members and municipal judges prefer these
procedural requirements of Rule 223 for cases that come before the Colorado Municipal
Courts. The ‘jury fee’ may be “waived by the judge because of indigence of the defendant.”?>
The third proposal to add ‘unless good cause is shown’ will allow a court discretion in the
determination of whether or not good cause may exist when a defendant waives his right to a
jury trial if he fails to comply with the requirements of filing a written jury demand. This may

be the subject for future changes to Rule 223.

D. Rule 241
The Subcommittee proposes changes to Rule 241 to expand the authority of the
Colorado Municipal Courts to issue a search warrant when it relates to a charter or ordinance

violation involving a threat to public health, safety or order. See Exhibit 4.

The size and subject matter that come before the Colorado Municipal Courts differs
greatly amongst the jurisdictions. Colorado Municipal Courts range from small ‘part-time’
courts that handle traffic and simple criminal matters to ‘major-courts’ such as Aurora,
Colorado Springs, Lakewood, and Denver® that handle case numbers that exceed most of the
Colorado Judicial Districts. Serious crimes including acts of domestic violence, assault, auto

theft, drug possession, etc., are the subject matter of many jurisdictions. The Colorado

15 C.M.C.R. 223(a)
16 The City and County of Denver is a consolidated City and County government. Municipal ordinance violations
and infractions go before the Criminal/General Sessions Division of the City and County of Denver’s County Court.



Municipal Courts, especially Home Rule municipalities, often have exclusive jurisdiction in
municipal ordinances that are civil in nature such as local election laws, business and other
licensing, liguor and marijuana regulation, safety and health regulations, code and nuisance

violations.

The proposed changes to Rule 241 through the stakeholder process notably have been
related to Home Rule municipalities as they deal with the ever-increasing issues involving
marijuana sale and grow operations, unattended deaths (to which no criminal activity is
suspected or are natural), and other threats to public health, safety, or order. The proposed
Rule 241 changes provide for additional tools for municipalities (and their respective law
enforcement, code enforcement, and public health agencies) as they deal with these matters of
local concern. A particular municipality may still seek a search warrant from the respective

state court as the law allows.

Part of the discussion at the June 28" Committee meeting was a comparison of the Rule
241 requirement “... A judge of any court” to § 16-3-301(1), C.R.S., which states “... A search
warrant authorized by this section may be issued by any judge of a court of record...” The
requirement for a “... judge of a court of record...” has always been silent in Rule 241
recognizing the differences that exist in Colorado Municipal Courts. It was argued by several
Committee and/or Subcommittee members that regardless, a municipality must have the

ability to enforce its own rules and laws.



As previously outlined in Memorandum 5-29-19,7 there are 271 incorporated
municipalities in Colorado representing 101 Home Rule Cities/Towns; 12 Statutory Cities; 1
Territorial Charter City; and 157 Statutory Towns. There are two consolidated City and County
governments.’® Municipalities may often be in one or more counties and judicial
districts.!® There are approximately 215 Colorado Municipal Courts serving these
communities.?° Most (overwhelming majority) of the 215 Colorado Municipal Courts are courts
of record, although an exact number unknown as of the submission of this Memorandum.

There are small number of jurisdictions that are not courts of record.

The Subcommittee anticipates that the expansion of Rule 241 may also provide some
relief to the state courts. Nothing of the proposed Rule 241 changes will impact the ability to

appeal the decision of a lower court to a higher court as authorized by law.

E. Rule 254

The Subcommittee proposes the addition of Rule 254 as a simple and clarifying rule to
provide guidance for Colorado Municipal Courts. The subject matter of the proposed Rule 254

is the current law. See Exhibit 5.

The size and subject matter that comes before the Colorado Municipal Courts differs
greatly amongst the jurisdictions. Colorado Municipal Courts range from small ‘part-time’

courts that handle traffic and simple criminal matters to ‘major-courts’ such as Aurora,

17 See https://www.coloradomunicipalcourts.org/rulemaking/

18 See https://www.coloradomunicipalcourts.org/about/

1% The City and County of Denver and City and County of Broomfield are the two consolidated City and County
governments in Colorado; See also https://www.coloradomunicipalcourts.org/about/

20 See https://www.coloradomunicipalcourts.org/about/; See generally www.cml.org.
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Colorado Springs, Lakewood, and Denver?! that handle case numbers that exceed most of the
Colorado Judicial Districts. Serious crimes including acts of domestic violence, assault, auto
theft, drug possession, etc., are the subject matter of many jurisdictions. The Colorado
Municipal Courts, especially Home Rule municipalities, often have exclusive jurisdiction in
municipal ordinances that are civil in nature such as local election laws, business and other
licensing, liquor and marijuana regulation, safety and health regulations, code and nuisance

violations.

The Colorado Supreme Court has adopted the Colorado Municipal Court Rules of
Procedure that govern the operations, proceedings and conduct of all municipal courts within
the State of Colorado.?? The Colorado Municipal Court Rules “... are intended to provide for the
just determination of all municipal charter and ordinance violations. They shall be construed to
secure simplicity in procedure, fairness and administration and the elimination of unjustifiable

”23 If no procedure is specifically presented by the Colorado Municipal Court

expense and delay.
Rules, the court can look for guidance to any directive of the Supreme Court regarding the

conduct of formal judicial proceedings.?*

21 The City and County of Denver is a consolidated City and County government. Municipal ordinance violations
and infractions go before the Criminal/General Sessions Division of the City and County of Denver’s County Court.
22 C.R.S. 13-10-103 and 13-10-112; C.M.C.R. 201.

23 C.M.C.R. 202; City of Englewood v. Municipal Court, 687 P.2d 521 (Colo. App. 1984).

24 [If no procedure is specifically presented by the Municipal Court Rules, the court can look for guidance to the
Colorado Rules of Criminal Procedure. Bachicha v. Municipal Court, 581 P.2d 746 (Colo. App. 1978). “As their parallel
purposes and numbering system indicate, the Colorado Rules of Criminal Procedure and the Colorado Municipal
Court Rules of Procedure are in pari materia. See, Crim. P. 2; C.M.C.R. 202. Being in pari materia, they should be
reconciled if possible. See, People v. Cornelison, 559 P.2d 1102 (Colo. 1977). See also, People ex rel. Farina v. District
Court, 184 Colo. 406, 521 P.2d 778 (1974); “If no procedure is specifically prescribed by rule, the court may proceed
in any lawful manner not inconsistent with these Rules of Criminal Procedure or with any directive of the Supreme
Court regarding the conduct of formal judicial proceedings in the criminal courts, and shall look to the Rule of Civil
Procedure and to the applicable.” See, People v. Cornelison, supra; People v. Linger, 566 P.2d 1367 (Colo. App. 1977).]

10



Group 1 Exhibits

Rules 204, 210, 223, 241, and 254
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EXHIBIT 1

Rule 204 - Proposed Revisions
Version 11-14-19

[REDLINE VERSION]

Rule 204

(e) Service of Summons and Complaint. A copy of a summons or summons and complaint issued
pursuant to these rules shall be served personally upon the defendant. In lieu of personal service,
service may be made by leaving a copy of the summons or summons and complaint at the defendant's
usual place of abode with some person over the age of eighteen years residing therein or by mailing a
copy to the defendant's last known address by certified mail, return receipt requested, not less than #
14 days prior to the time the defendant is required to appear. Personal service shall be made by a peace
officer, non-sworn personnel of a law enforcement agency, a municipal employee who duties include
enforcing health and safety municipal code and charter provisions, or any disinterested party over the
age of eighteen years.

(No other proposed changes to this Rule)

[CLEAN VERSION]

Rule 204

(e) Service of Summons and Complaint. A copy of a summons or summons and complaint issued
pursuant to these rules shall be served personally upon the defendant. In lieu of personal service,
service may be made by leaving a copy of the summons or summons and complaint at the defendant's
usual place of abode with some person over the age of eighteen years residing therein, or by mailing a
copy to the defendant's last known address by registered mail with return receipt requested or certified
mail with return receipt requested, not less than 14 days prior to the time the defendant is required to
appear. Service by mail shall be complete upon the return of the receipt signed by the defendant or
signed on behalf of the defendant by one authorized by law to do so. Personal service shall be made by
a peace officer, non-sworn personnel of a law enforcement agency, a municipal employee who duties
include enforcing health and safety municipal code and charter provisions, or any disinterested party
over the age of eighteen years.

(No other proposed changes to this Rule)
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EXHIBIT 2

Rule 210 - Proposed Revisions
Version November 18, 2019

[REDLINE VERSION]

Rule 210. Arraignment.

first appearance of the defendant in court or upon arraignment, whichever is first in time, it is the duty
of the judge to inform the defendant and make certain that the defendant understands the following:

(I) Fobaik The defendant need make no statement, and any statement made can and may be used
against him or her.

(1
The defendant has a right to counsel.
(1 ;
defendant is an indigent person, he or she may make appllcatlon for a court-appointed attorney, and,
upon payment of the application fee, he or she will be assighed counsel as provided by law or applicable
rule of criminal procedure

(IV) :
ef—m-t—nesses—m—d-e#endant—s—beh# Anv plea the defendant makes must be voluntarv on his or her part
and not the result of undue influence or coercion on the part of anyone.

(V) Fotestifirornottotestify-in-defendant'sownbehalft; The defendant has a right to bail, if the
offense is bailable, and the amount of bail that has been set by the court.

(VI) The right to a trial byJury

md-rgeeee—ef—t—he—de#end-aﬂt or by the court pursuant to C.M.C. R 223

(VIl) Fe-appeakr The nature of the charges against the defendant and the maximum possible penalties.

(No other proposed changes to this Rule)

13



[CLEAN VERSION]

Rule 210. Arraignment.

(4) At the first appearance of the defendant in court or upon arraignment, whichever is first in time, it is
the duty of the judge to inform the defendant and make certain that the defendant understands the
following:

() The defendant need make no statement, and any statement made can and may be used against him
or her.

(1) The defendant has a right to counsel.

(1) If the defendant is an indigent person, he or she may make application for a court-appointed
attorney, and, upon payment of the application fee, he or she will be assigned counsel as provided by
law or applicable rule of criminal procedure.

(IV) Any plea the defendant makes must be voluntary on his or her part and not the result of undue
influence or coercion on the part of anyone.

(V) The defendant has a right to bail, if the offense is bailable, and the amount of bail that has been set
by the court.

(VI) The right to a trial by jury or by the court pursuant to C.M.C.R. 223.

(V) The nature of the charges against the defendant and the maximum possible penalties.

(No other proposed changes to this Rule)

COMMENT:

The court’s duty to inform on first appearance in court and on pleas of guilty pursuant to 16-7-207,
C.R.S., is now applicable to municipal courts as of July 1, 2018. See H.B. 16-1316 and 17-1083 ((Note:
The effective date of H.B. 16-1316 changed from May 1, 2017 to July 1, 2018, by H.B. 17-1316. See L.
2017, p. 607)).

A defendant’s right to trial by jury or by the court is detailed in C.M.C.R. 223.

14



EXHIBIT 3

Rule 223 - Proposed Revisions
Version 5-1-19

[REDLINE VERSION]

Rule 223. Trial by Jury or by the Court.

(a) Trial by Jury. Trial shall be to the court, unless the defendant is entitled to a jury trial under the constitution,
ordinance, charter, er~general laws of the state, or the offense carries the possible penalty of imprisonment, in
which case the defendant shall have a jury, if, within 21 days after arraighmentor entry of a not guilty plea, the
defendant files with the court a written jury demand and at the same time tenders to that court a jury fee of $25,
unless the fee is waived by the judge because of the indigence of the defendant. If the action is dismissed or the
defendant is acquitted of the charge, or if the defendant, having paid the jury fee, files with the court at least 7
days before the scheduled trial date a written waiver of jury trial, the jury fee shall be refunded. A defendant who
fails to file with the court the written jury demand as provided above waives the right to a jury trial unless good
cause is shown.

(No other proposed changes to this Rule)

[CLEAN VERSION]

Rule 223. Trial by Jury or by the Court.

(a) Trial by Jury. Trial shall be to the court, unless the defendant is entitled to a jury trial under the constitution,
ordinance, charter, general laws of the state, or the offense carries the possible penalty of imprisonment, in which
case the defendant shall have a jury, if, within 21 days after entry of a not guilty plea, the defendant files with the
court a written jury demand and at the same time tenders to that court a jury fee of $25, unless the fee is waived
by the judge because of the indigence of the defendant. If the action is dismissed or the defendant is acquitted of
the charge, or if the defendant, having paid the jury fee, files with the court at least 7 days before the scheduled
trial date a written waiver of jury trial, the jury fee shall be refunded. A defendant who fails to file with the court
the written jury demand as provided above waives the right to a jury trial unless good cause is shown.

(No other proposed changes to this Rule)
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EXHIBIT 4

Rule 241 - Proposed Revisions
Version 5-1-19

[REDLINE VERSION]

Rule 241. Search and Seizure

(a) Authority to Issue Warrant. A judge of any court shall have power to issue a search warrant under
this Rule enly when:
{1} It relates to a charter or ordinance violation involving a serieus-threat to public health, safety or

(No other proposed changes to this Rule)
[CLEAN VERSION]
Rule 241. Search and Seizure
(a) Authority to Issue Warrant. A judge of any court shall have power to issue a search warrant

under this Rule when it relates to a charter or ordinance violation involving a threat to public
health, safety or order.

(No other proposed changes to this Rule)
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EXHIBIT 5

Rule 254- Proposed Revisions
Version 11-29-2018

[REDLINE VERSION]

Rule 254. Ne-Colorado-Rule: Application

These Rules apply to all proceedings in municipal courts in the state of Colorado. In the absence of a
specific Rule, the court may look for guidance to the Colorado Rules of Criminal Procedure, the Colorado
Rules of Civil Procedure, the Colorado Rules for Traffic Infractions, and any other rules or Chief Justice
directives promulgated by the Colorado Supreme Court regarding the conduct of formal judicial

proceedings.

[CLEAN VERSION]

Rule 254. Application

These Rules apply to all proceedings in municipal courts in the state of Colorado. In the absence of a
specific Rule, the court may look for guidance to the Colorado Rules of Criminal Procedure, the Colorado
Rules of Civil Procedure, the Colorado Rules for Traffic Infractions, and any other rules or Chief Justice
directives promulgated by the Colorado Supreme Court regarding the conduct of formal judicial
proceedings.

17



