Proposed Changes to the Colorado Rules for Civil Infractions

	As the law currently stands, many civil infractions are impossible to prosecute due to the language of the Colorado Rules for Civil Infractions. A number of Colorado statutes, including C.R.S. §§ 30-28-145, 30-28-209, and 35-4-114, prohibit conduct that, if committed, constitutes a civil infraction. These statutes must, by their own terms, be enforced by government attorneys. But, as displayed below, government attorneys have no place in civil infraction proceedings and cannot fulfill their statutory duties. The text highlighted in gray and italicized amends the Rules in cases prosecuted by government attorneys, allowing government attorneys to fulfill their statutorily-mandated duties without running afoul of the Rules. 

The other proposed changes are necessary to provide clarity and consistency within the Rules. For example, all charging documents (including summons and complaints, summonses, and notices) must include a statement informing defendants that payment can be made prior to hearing, but only penalty assessments are allowed to be paid prior to hearing as set out in Rule 6. Rule 4 requires the amount of the fine and applicable surcharges to be listed on the charging document, but has no provisions for cases when the governing statute sets the fine within a range and not as a specific amount, which is the case for all civil infractions that constitute violations of county ordinances. These general changes are relatively minor and would clean up the Rules without altering the process by which civil infractions are litigated and resolved. 

	These proposed changes would remedy the procedural conflicts between the Rules and all statutes but one: C.R.S. § 25-10-113, the Penalties section of the On-Site Wastewater Treatment Systems Act. This statute designates violations of the Act as civil infractions, and requires that the local board of health determine violations and assess penalties instead of a judicial officer. This misalignment between the Rules and the statute cannot be repaired by merely substituting an appropriate official, like a county director of public health, for a peace officer and otherwise adhering to the process set out in the Rules. The statute should instead be amended to make violations of the Act punishable by civil penalties, which is outside the scope of the proposed changes to these Rules.




Proposed Changes:

Rule 2. Application

(a) These rules apply to all proceedings alleging only a civil infraction in the State of Colorado. These rules do not apply to municipal ordinances or charter violations. To the extent these rules do not cover a particular topic, consulting Colorado’s Rules of Criminal Procedure may be instructive to the determination of a fair and just procedure.

(b) When a statute designates an individual or entity other than the Officer and Judicial Officer contemplated by these rules to enforce, prosecute, or adjudicate a civil infraction, the requirements of such statute shall control over these rules. 

Rule 4. Commencement of Action

(a) Issuance of a charging document for civil infraction. 

(1) A charging document may be issued to a defendant by an Officer when present to witness the commission of a civil infraction or with probable cause when not present. A copy shall be filed with the county court where the civil infraction is alleged to have occurred, and a copy is to be provided to the District Attorney with jurisdiction in that county.

(2) In cases prosecuted by government attorneys, a charging document may be issued as described in any applicable statute, county resolution, or county ordinance.

(b) Service. A charging document may also be issued by a county court in a prosecution for a civil infraction. Such charging document may be served by an Officer, or in cases prosecuted by government attorneys, by an appropriate government official, by giving a copy to the defendant personally, or by leaving the summons at the defendant’s domicile or place of abode with a person 18 years of age or older residing therein, or by mailing a copy to the defendant’s last known address. If a person refuses to accept service of the charging document, tender of the charging document by the Officer to the person constitutes personal service.

(c) Content. 

(1) Adult. The charging document issued to a person aged 18 or older shall include the following: (a) the identification of the alleged offender, (b) the name of the civil infraction alleged, (c) citation to the civil infraction alleged, (d) a brief description of the civil infraction, including but not limited to the date of infraction and approximate location, (e) the amount of the fine for the civil infraction, when specified by law, and the amount of the surcharges, if applicable, (f) instructions of when and where to appear in a specified county court if the fine and applicable surcharges are not paid, (g) the Officer’s signature, and (h) if applicable, an option allowing the person to execute a signed acknowledgement of liability and agreement to pay the fine and surcharges within twenty days.

(2) Minor. The charging document issued to a person under the age of 18 shall include all matters cited in Rule 4(c)(1)(a-h) and must also include: (a) a declaration that the minor’s parent or legal guardian has reviewed the contents of the penalty assessment for the minor, (b) a signature line following the declaration for the minor’s parent or legal guardian, (c) a signature line for a notary public to duly acknowledge the parent or legal guardian’s signature, (d) an advisement that (i) the minor shall, within seventy-two hours of being served, inform the minor’s parent or legal guardian of the charging document, (ii) the parent or legal guardian is required by law to review and sign the charging document and to have the person’s signature duly acknowledged by a notary public, and (iii) non-compliance of this subsection will require the minor and minor’s parent or legal guardian to appear in court.

(d) The time specified in the summons portion of the charging document must be at least thirty days, but not more than ninety days after the date the charging document is served.

(e) In matters alleging a civil infraction in combination with a criminal offense, the Rules of Criminal Procedure shall apply to the commencement of actions.

Rule 5. Plea Bargain
(a) The District Attorney or the District Attorney’s deputy may, in the District Attorney’s discretion, enter civil infraction cases for the purpose of attempting to negotiate a plea or a stipulation to pretrial diversion or deferred judgment and sentence but shall not be required to so enter. The District Attorney shall not represent the state at hearings conducted by a Judicial Officer on civil infraction matters except as otherwise required or authorized by statute. 


Rule 6. Payment Before Appearance

(a) TExcept in cases prosecuted by government attorneys, the clerk of the court shall accept payments of applicable fines and surcharges as set out in the charging document penalty assessment by a defendant without an appearance before the Judicial Officer, if payment is made before the time scheduled for the first appearance.

(b) At the time of payment, the defendant shall sign a waiver of rights and acknowledgement of guilt or liability, as set forth in Form A in the appendix to these rules, and agree to pay court ordered restitution, if applicable.

(c) In cases prosecuted by government attorneys, the clerk of the court shall not accept payments of applicable fines and surcharges before the conclusion of the final hearing in a case. 	Comment by Shira Cohen: This change is intended to ensure that civil infractions like building code violations cannot be dealt with by simply paying a fine and not remedying the violation. The civil infractions that government attorneys prosecute are ones that involve continuing violations, including building, zoning, noxious weed, and pest control violations. If a defendant is permitted to close out a case without any hearing, she may not be aware of the building violation at the core of the case. Requiring defendants to proceed to a hearing where the government official is present ensures that defendants are not taken by surprise when, after paying the required fine, they are served with another charging document because they have not remedied the underlying violation. 




Rule 7. First Hearing

(a) If the defendant has not previously acknowledged guilt or liability and paid the penalty assessmentapplicable fines and surcharges, the defendant shall appear before the Judicial Officer at the time scheduled for the first hearing.

(b) The defendant may appear in person or by counsel, who shall enter an appearance in the case. However, if an admission of guilt or liability is entered, the Judicial Officer may require the presence of the defendant for the assessment of the penalty.

(c) If the defendant appears in person, the Judicial Officer shall advise the defendant in open court of the following:

(1) The nature of the infraction alleged in the charging document;

(2) The penalty and docket fee that may be assessed;

(3) The consequence of a failure to appear at any subsequent hearing is the entry of default judgment;

(4) The right to be represented by an attorney at the defendant’s expense;

(5) The right to deny the allegations and to have a hearing before the Judicial Officer.

(6) The right to remain silent because any statement made by the defendant may be used against the defendant; 

(7) Guilt or liability must be proven beyond a reasonable doubt;

(8) The right to testify, subpoena witnesses, present evidence, and cross-examine any witnesses for the state;

(9) Any answer must be voluntary and not the result of undue influence or coercion on the part of anyone; and

(10) An admission of guilt or liability constitutes a waiver of the foregoing rights and right to appeal.

(d) The defendant personally or by counsel shall answer the allegations in the charging document either by admitting guilt or liability or by denying the allegations.

(e) If the defendant admits guilt or liability, the Judicial Officer shall enter judgment and assess the appropriate penalty and docket fee after determining that the defendant understood the matters set forth in Rule 7(c) and has made a voluntary, knowing, and intelligent waiver of rights. 

(f) If the defendant denies the allegations, the matter shall be set for final hearing, and the defendant and Officer shall be notified.

(g) In cases prosecuted by government attorneys, the government attorney shall appear before the Judicial Officer at the time scheduled for the first hearing. The Judicial Officer shall consult the defendant and the government attorney when setting the matter for final hearing.

Rule 10. Dismissal Before Final Hearing

(a) Except as provided in Rule 15, the charges shall be dismissed with prejudice if the Officer fails to appear at the final hearing. In cases prosecuted by government attorneys, the charges shall be dismissed with prejudice if the appropriate government official, as specified in any applicable statute, fails to appear at the final hearing.

(b) The charges shall be dismissed with prejudice if the final hearing is not held within six months from the defendant’s answer, pursuant to section 16-2.3-106(4).

Rule 11. Final Hearing

(a) The final hearing of all cases shall be informal, the object being to dispense justice promptly and economically. The Judicial Officer shall ensure that evidence shall be offered and questioning shall be conducted in an orderly and expeditious manner and according to basic notions of fairness. Those basic notions of fairness illustrated by the Colorado Rules of Evidence shall serve as a guide to the Judicial Officer and parties, but those rules shall not be strictly applied. The Judicial Officer may call and question any witness consistent with the Judicial Officer’s obligation to be an impartial fact finder favoring neither party.

(b) The order of proceedings at the hearing shall be as follows:

(1) Before commencement of the hearing, the Judicial Officer shall briefly describe and explain the purposes and procedures of the hearing.

(2) The Officer shall offer sworn testimony and evidence to the facts concerning the alleged infraction. After such testimony, the defendant or counsel may cross-examine the Officer, and the Judicial Officer may also question the Officer. In cases prosecuted by government attorneys, the government attorney shall present the sworn testimony of the appropriate government official as specified in any applicable statute. After such testimony, the defendant or counsel may cross-examine the official, and the Judicial Officer may also question the official.

(3) Thereafter, the defendant may offer sworn testimony and evidence and shall answer questions, if such testimony is offered, as may be asked by the Judicial Officer and the government attorney. The defendant is not required to testify and the fact that the defendant does not testify may not be considered or used in any way by the Judicial Officer. 

(4) If the testimony of additional witnesses is offered, the order of testimony and the extent of questioning shall be within the discretion of the Judicial Officer. No Officer or other testifying witness, with the exception of the defendant, may question any other witness. In cases prosecuted by government attorneys, the government attorney may call, question, and cross-examine additional witnesses, and may introduce additional evidence.

(5) Upon the conclusion of such testimony and examination, the Judicial Officer may further examine or allow examination and rebuttal testimony and evidence as deemed appropriate. In cases prosecuted by government attorneys, the government attorney shall have the opportunity to present rebuttal testimony and evidence.

(6) At the conclusion of all testimony and examination, the defendant or counsel shall be permitted to make a closing argument. In cases prosecuted by government attorneys, the government attorney shall be permitted to make a closing argument.

Rule 12. Judgment After Final Hearing

(a) If all elements of a civil infraction are proven beyond a reasonable doubt, the Judicial Officer shall find the defendant guilty or liable and enter appropriate judgment.

(b) If any element of a civil infraction is not proven beyond a reasonable doubt, the Judicial Officer shall dismiss the charge and enter appropriate judgment, provided, however, that the Judicial Officer may find the defendant guilty of or liable for a lesser included civil infraction, if based on the evidence offered every element of the lesser infraction has been proven beyond a reasonable doubt, and enter appropriate judgment.	Comment by Shira Cohen: If civil infractions are in fact civil matters, should the standard of proof not be preponderance of the evidence?

(c) If the defendant is found guilty or liable, the Judicial Officer shall assess the appropriate penalty and any applicable fees, costs, surcharges, and restitution.

(d) The judgment shall be satisfied upon payment to the clerk of the total amount assessed as set forth above.

(e) If the defendant fails to satisfy the judgment in the time allowed, such failure shall be treated as a default under section 16-2.3-105(4). The provisions of Rule 16(d) and (e) shall apply to a default under this rule.

Rule 15. Continuances

Continuances may be granted upon a showing of good cause by the Officer, the Officer’s supervisor, the government attorney, or the defendant.
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