MEMORANDUM

To:	Municipal Court Rules Committee
	Judge Robert J. Frick, Chair, Municipal Court Rules Committee

From:	Hon. Kellie Eastin (Lakewood), Hon. Ari Krichiver (Aurora), Adam Mueller (Haddon, Morgan, and Foreman, P.C.), Tasha Steward (Aurora Municipal Public Defender’s Office), Jacob Starkovich (Starkovich Law); Hon. Nicole Bozarth (Lakewood); Hon. Corin Flannigan (Lakewood); Dustin Klein (Aurora Municipal Public Defender’s Office); Hon. Jennifer Edgley (Loveland), Hon. Brian Bowen (Commerce City)

RE:	Proposed change to C.MC.R. 223 in light of the Camp and Simmons decisions

Date:	May 28, 2026


This matter comes before the Committee after submission of proposed changes to Rule 223 on October 3, 2025 and accompanying Minority Report.  The Colorado Supreme Court has considered the recommended changes and referred this matter back to the Committee for further consideration following the Camp and Simmons decisions.
---------------
On October 3, 2025, the Colorado Municipal Court Rules of Procedure Committee voted to recommend that Rule 223 be amended as follows:  
Rule 223. Trial by Jury or by the Court.  
1. Trial by Jury. Trial shall be to the court, unless the defendant is entitled to a jury trial under the constitution, ordinance, charter, or general laws of the state, or the offense carries the possible penalty of imprisonment, in which case the defendant shall have a jury, if, within no later than 21 days after arraignment or entry of a not guilty plea, the defendant files with the court a written jury demand and at the same time tenders to that court a jury fee of $25, unless the fee is waived by the judge because of the indigence of the defendant. If the action is dismissed or the defendant is acquitted of the charge, or if the defendant, having paid the jury fee, files with the court at least 7 days before the scheduled trial date a written waiver of jury trial, the jury fee shall be refunded. A defendant who fails to file with the court the written jury demand as provided above waives the right to a jury trial unless good cause is shown.  
(a) Numbers of Jurors. When a jury trial is granted pursuant to section (a) of this Rule, the jury shall consist of three jurors unless a greater number, not to exceed six, is requested by the defendant in the jury demand. 
(b) Trial Without a Jury. In a case tried without a jury, the court shall make a general finding and in addition on request shall make oral findings of fact and conclusions of law. 
We write to explain why the proposed amendments do not reflect the current state of the law in Colorado. 
------------
A person accused of a petty offense in Colorado is entitled to a jury trial if they follow the procedures set out in C.R.S. § 16-10-109. See also, Roalstad v. City of Lafayette, 363 P.3d 790.  
According to 16-10-109(1), a petty offense is defined as a crime or offense (including a violation of a municipal ordinance) that is punishable by (a) $500 Fine; (b) 6 months imprisonment; (c) both a $500 Fine and 6 months imprisonment.
Currently, many Municipal Courts across the state read C.R.S. § 16-10-109(1), as classifying ordinance violations as petty offenses – regardless of the maximum possible penalties. This is likely related to perceived ambiguity in the wording of C.R.S. § 16-10-109(1); the lack of explicit designations of municipal violations into categories that mirror state categories (i.e petty offense, class two misdemeanor, and class one misdemeanor); and the perception that municipal ordinance violations are generally “not serious.”
As a consequence of this reading of C.R.S. § 16-10-109(1), Municipal Courts across the state are currently encumbering access to jury trials where the maximum possible penalties exceed those of the state’s class one misdemeanors. 
This is wrong and harmful to citizens of Colorado. 
At a minimum, C.M.C.R. 223, should be amended to clarify that the right to a jury trial may not be encumbered when the penalties meet or exceed the definition under C.R.S. § 16-10-109(1): (a) a $500 Fine; (b) 6 months imprisonment; (c) both a $500 Fine and 6 months imprisonment.
The Undersigned believes that this definition takes into account the language of C.R.S. § 16-10-109(1) and provides clear guidance to municipal practitioners across the state on how to exercise or honor a substantive right.
That said, the Undersigned is not simply seeking the minimum. This is because, in light of the Camp case, the Undersigned seeks to have Rule 223 amended to define “petty offense” consistent with the definition of “petty offense” as codified by the state. People by & through People of City of Westminster v. Camp, 581 P.3d 763. Such an amendment will ensure that no matter where a citizen is charged, their unencumbered right to trial remains consistent. 
Furthermore, in light of Rediger, Phillips and Garcia, the Undersigned seeks to amend the Rule to include a mandatory advisement, requiring the Court to educate a defendant at the time of their not guilty plea, on the impact of waiving the right to a jury trial. People v. Rediger, 416 P.3d 893; Phillips v. People, 443 P.3d 1016; People v. Garcia, 550 P.3d 637 (defining waiver as the intentional relinquishment of a known right or privilege). 
Finally, the Undersigned seeks to add a comment to Rule 223 that clarifies that the Rule, as written, does not preclude a party from seeking a Court ruling regarding whether or not a “petty offense,” as defined by state statute, is nevertheless serious under the Sixth Amendment. Byrd v. Stavely, 113 P.3d 1273 (Colo. App. 2005). As grounds, the following is true in Municipal Courts across the state: 
1. Municipal domestic violence offenses may be used as predicate offenses to elevate the filing of a misdemeanor crime of domestic violence to a felony. C.R.S. § 18-6-801(7)(a) 
a. Municipal public indecency offenses may be used as a predicate offense to elevate the filing of a misdemeanor indecent exposure to a felony. C.R.S. § 18-7-302(4)(a). 
b. Municipal domestic violence convictions are misdemeanors for purposes of complying with 18 U.S.C. sec. 921. C.R.S. § 13-10-104.5(a); Marquez v. Schaefer, 571 P.3d 920 (Colo. App. 2025).  
c. Municipal Court convictions significantly impact the immigration status of individuals. 
Additionally, by laying out the analytical framework associated with a “seriousness” analysis under a comment to C.M.C.R. 223, the Rule will provide critical guidance to oftentimes isolated practitioners across the state. 
---------------
Proposed changes to C.M.C.R. 223
With the argument above in mind, we propose the Rule should be modified as follows:  

Rule 223. Trial by Jury or by the Court.
(1) Trial shall be to the court, unless the defendant is entitled to a jury trial under the constitution, ordinance, charter, or general laws of the state.   Speedy trial starts when a “not guilty” plea is entered in open court. 

(2) In any case where the defendant is charged with a municipal ordinance violation that carries the possible penalty of imprisonment equivalent to a petty offense or less, the defendant has the right to be tried by a jury if the accused:  

a. Files a written jury demand within 21 days after entry of a “not guilty”; 
b. Tenders twenty-five dollars to the court within 21 days after entry of a plea, unless such fee is waived by the judge due to the indigence of the defendant.  If the charge is dismissed or the defendant is acquitted of the charge, or if the defendant, having paid the jury fee, files with the court, at least 7 days before the scheduled trial date a written waiver of jury trial, the jury fee shall be returned to the defendant. 

(3) Every person accused of a municipal ordinance violation that carries the possible penalty of imprisonment equivalent to a misdemeanor offense or greater has the right to be tried by a jury of six. Before the jury is sworn, the defendant may elect a jury of less than six but no fewer than three, with the consent of the court.  

(4) The jury, in matters involving a municipal ordinance violation that carries the possible penalty of imprisonment equivalent to a petty offense or less, shall consist of a greater number than three jurors, not to exceed six, if requested by the defendant in the jury demand.  

(5) For the purposes of this section, “petty offense” means any offense defined as such pursuant to C.R.S. 18-1.3-503.  “Misdemeanor” means any offense defined as such pursuant to C.R.S. 18-1.3-501. 

(6) (I) A person accused of a municipal ordinance violation that carries the possible penalty of imprisonment equivalent to a misdemeanor offense or greater may, with the consent of the prosecution, waive a trial by jury.  Trial shall then be to the court. 

(II) Either at the time of the oral or written waiver of a jury trial in cases where the municipal ordinance violation  carries the possible penalty of imprisonment equivalent to a misdemeanor offense or greater; or at the time of the entry of the “not guilty” plea in cases where the municipal ordinance violation carries the possible penalty of imprisonment equivalent to a petty offense or less, the Court shall advise the defendant as follows: 

a. Waiving a Jury Trial would also apply to all issues that might otherwise need to be determined by a jury including those issues requiring factual findings at sentencing; 
b. The jury would be composed of a certain number of people (3 – 6); 
c. A jury verdict must be unanimous;
d. In a trial to the court, the judge alone would decide the verdict; 
e. The choice to waive a jury trial is the defendant's alone and may be made contrary to counsel's advice. 
f. Any choice must be voluntary on the part of the defendant.
g. If the defendant is unable to pay the requisite twenty-five dollar fee within 21 days after entry of the “not guilty” plea, they may petition the court for a waiver of this fee upon a finding of indigence. 

(6) A defendant, charged with a municipal ordinance violation that carries the possible penalty of imprisonment equivalent of a misdemeanor offense or greater, may not withdraw a voluntary and knowing waiver of trial by jury as a matter of right, but the court, with the consent of the prosecution, may permit withdrawal of the waiver prior to the commencement of the trial. 

(7) In any case in which a jury has been sworn to try a case, and any juror by reason of illness or other cause becomes unable to continue until a verdict is reached, the court may excuse such juror. If no alternate juror is available to replace such juror, the defendant and the prosecution, at any time before verdict, may stipulate in writing or on the record in open court, with approval of the court, that the jury shall consist of less than six but no fewer than three, and the jurors thus remaining shall proceed to try the case and determine the issues. 

(8) All jury verdicts must be unanimous. 




